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Financial Counselling Tidbit

Voluntary bankruptcy vs waiting for the Sheriff
August 2011

Your client has come to see you with a judgment debt.  Your client acknowledges that s/he owes the money, and has no grounds to apply to have the judgment set aside. However, your client doesn’t have the money to pay the debt in full or in instalments. Your client is seeking advice on what to do next.  

Note: The question of whether your client has grounds to apply to have the judgment set aside may not be straightforward.  If you are at all unsure, suggest to your client that s/he seek legal advice.  Alternatively, you can always give us a call on (02) 9698 7277 to run it by our Credit & Debt Solicitors, Michelle Schonstein or Ingrid van Tongeren.  

What property can I keep?
In deciding between voluntary bankruptcy and simply waiting for the judgment creditor to take action, one of the first questions a debtor is likely to have is: “What property can I keep?”

In New South Wales, the law allows judgement creditors scope to recover significantly more property from the judgement debtor than they would be able to in bankruptcy. An unfortunate consequence of this is that many debtors end up being forced to file for bankruptcy in order to avoid having almost all of their property seized by the Sheriff.

We have attached a table comparing property protected in bankruptcy and property that can be seized under a writ of levy for property, which you may find useful as a quick reference guide.  The differences between what property can be taken from the debtor in bankruptcy versus under a writ are striking.  For example, if a debtor is bankrupt, their car is protected (currently, up to $6850).  However, if the creditor were to a use writ of levy for property to enforce the debt against a non-bankrupt debtor, their car would not be protected and could be seized and sold.  

For some clients, there is still a social stigma attached to bankruptcy, and they may wish to avoid bankruptcy at all costs.  This attitude towards bankruptcy can mean that in practical terms the client is worse off when it comes to enforcement of the debt against their property. 

Call for case studies
At Redfern Legal Centre, we are pushing for reforms to bring the enforcement of judgment debts in NSW in line with the provisions relating to bankruptcy.  

If you have any case studies or examples of clients who filed for bankruptcy in order to protect their car or other property, or alternatively of clients who did not wish to go bankrupt and suffered to loss of their car or other property that would have been protected in bankruptcy, please contact Michelle Schonstein or Ingrid van Tongeren on 02 9698 7277, or email michelle@rlc.org.au.


Prepared by: Michelle Schonstein, Credit & Debt Solicitor in August 2011.

Please note this information is not a substitute for legal advice in relation to individual circumstances. 

For further information: contact Michelle Schonstein or Ingrid van Tongeren on 02 9698 7277, or email michelle@rlc.org.au.
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	Property
	Writ of levy for property (NSW)
	Bankruptcy

	Clothing, bedroom or kitchen furniture
	
	Protected
	
	Protected

	Household property
	X
	Not protected (except clothing, bedroom or kitchen furniture) 
	
	Protected

	Personal items
	X
	Not protected (except clothing)
	
	Usually protected. If it is valuable personal property but has sentimental value for the bankrupt it may be protected. 

	Tools of trade
	
	Protected to a maximum value of $2,000
	
	Protected to a maximum value of $3,400[footnoteRef:-1] (indexed[footnoteRef:0]) [-1:  Indexed values are current as at 12 July 2011. ]  [0:  The current value of indexed amounts can be found here: http://www.itsa.gov.au/dir228/itsaweb.nsf/docindex/About+Us-%3EPublications-%3ECurrent+Amounts ] 


	Life insurance policies 
	
	n/a
	
	May be protected (check with your insurer)

	Superannuation policies
	
	n/a
	
	Protected, provided no payments were made into the super fund in order to avoid paying creditors.  

	Damages and compensation payments
	
	n/a
	
	Protected, as is anything bought with compensation money. 

	Motor vehicles
	X
	Not protected
	
	Protected to a maximum value of $6,850 (indexed) if the vehicle is owned solely by the bankrupt and $13,400 (indexed) if the vehicle is jointly owned by two bankrupts

	Jointly owned property
	X
	Not protected. Any property owned with another person can be seized by the Sheriff and sold. The co-owner of the item will be given their share of the proceeds of sale. 
	X
	Not protected – the trustee can sell jointly owned property.  The co-owner will be given their share of the proceeds of sale. 
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