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Civil Proceedings in Federal courts

Pre-litigation: “Genuine steps statement”
October 2011

The Civil Dispute Resolution Act 2011 (Cth) has commenced in its entirety as of 1 August 2011.  

Its object is to ensure that, as far as possible, people take genuine steps to resolve disputes before some kinds of civil proceedings are begun (s 3). It applies in civil proceedings in the Federal Court and the Federal Magistrates Court. 

What you are required to do
Litigants are required to:
· Take genuine steps to resolve a dispute before starting legal proceedings; and
· File a “genuine steps statement” with the application to demonstrate that such steps have been taken (ss 6-7).

The test states (in section four) that ‘a person takes genuine steps to resolve a dispute if the steps taken by the person in relation to the dispute constitute a sincere and genuine attempt to resolve the dispute, having regard to the person’s circumstances and the nature and circumstances of the dispute.’ 

The important part to note is “sincere and genuine attempt to resolve the dispute”. 

Lawyers under obligation 
Lawyers acting for clients in proceedings must inform clients of the requirement, and assist in complying with the requirement (s 9). Lawyers are personally liable for failing to comply with s 9, and costs orders can be made against them. (see s 12(3)). 

What are some examples of a genuine step?
Some examples are outlined in s 4(1) of the Act. They include: 
· notifying the other party of the issues in dispute and offering to discuss them with a view to resolving the dispute; 
· providing relevant information and documents to the other party to enable them to understand the issues involved and how the dispute might be resolved; 
· considering possible resolution through alternative dispute resolution processes; and 
· attempting to negotiate with the other party with a view to resolving some or all of the issues in dispute. 

If you are an applicant
Under s 6(2), the genuine steps statement must specify:
· steps taken to try to resolve the issues in dispute; or
· reasons why no steps were taken which may be but are not limited to:
· urgency of proceedings
· whether the safety or security of persons or property would be compromised by taking such steps 
· where proceedings consist of exempted and non-exempted matters, the part of the proceedings that are non-exempted matters must comply with the requirements. (s 6(4)).

If you are a respondent 
Under s 7:
· respondents given a copy of a genuine steps statement filed by the applicant must file a genuine steps statement before the hearing date
· the statement must state whether the respondent agrees with the statement filed by the applicant; or 
· if the respondent disagrees in whole or in part, and specify reasons why 

Matters excluded 
· certain types of proceedings that are excluded include (s 15):
· proceedings involving orders for a civil penalty contravention;
· proceedings brought by a Commonwealth authority for an order directly related to a criminal offence or a civil penalty contravention;
· proceedings that relate to a decision or a decision subject to review by the: 
· Administrative Appeals Tribunal; 
· Australian Competition Tribunal; 
· Copyright Tribunal of Australia;
· Migration Review Tribunal;
· Refugee Review Tribunal; 
· Social Security Appeals Tribunal;
· Veterans’ Review Board; 
· a body prescribed by the regulations 

· proceedings under the following Acts are excluded:
· Australian Citizenship Act 2007
· Child Support (Registration and Collection) Act 1988
· Fair Work Act 2009
· Fair Work (TPCA) Act 2009
· Family Law Act 1975
· Migration Act 1958
· National Security Information (Criminal and Civil Proceedings Act) Act 2004
· Native Title Act 1993
· Proceeds of Crime Act 1987 and Proceeds of Crime Act 2002

· proceedings in the appellate jurisdiction of the Federal Court or the Federal Magistrates Court; and
· other types of proceedings as specified in s 15(e)-(i). 

Are discrimination matters excluded? 
The Act does not necessarily exclude discrimination matters.  It would appear that it excludes discrimination matters that are under review by the AAT only. The only discrimination matters which can be reviewed by the AAT are refusals by the Australian Human Rights Commission to grant exemptions under the anti-discrimination laws.   

Section 15(d) of the Act would not exclude complaints of discrimination. Discrimination complaints in the Federal courts are instituted as fresh claims in the FC or the FMC. 

Consequences of non compliance
· the Court may take into account the fact that a party did not take genuine steps to resolve the dispute when awarding costs 
· the Court might refer the dispute to ADR, dismiss proceedings in whole or in part and strike out, amend or limit claims or defences
· Section 10 states that failure to file a statement does not invalidate the proceedings 

Pre-litigation settlement privileges preserved 
The Explanatory Memorandum states that the Act preserves privilege in relation to evidence used in negotiations before proceedings are commenced as per section 131 of the Evidence Act. This would include “without prejudice” privilege (see paragraphs 20 and 52).

Public Interest & test case litigation 
The Explanatory Memorandum states that for some matters such as those with a public interest nature, regulatory agencies may be seeking to prevent certain action from being taken in order to protect the public. This is a scenario where circumstances of the dispute mean that taking genuine steps would not be appropriate. (See paragraph 27). 

Similarly pursuing a test case may also constitute circumstances in which taking genuine steps might not be appropriate. However, the Explanatory Memorandum states, that it might be the case that even in such cases “there is often a benefit in parties taking steps to confine the dispute and come to an agreement about the scope of the evidentiary issues”. (See paragraph 28). 

Federal Magistrates Court Forms
As per Federal Magistrates Court Amendment Rules 2011 (No1), FMC Rules 2001 (Rules 4.09 and 4.10) applicants and respondents must file a Genuine Steps Statement. 

Federal Court Forms 
As per Federal Court Rules 2011 (Rules 5.03 and 8.02) respondents: Form 11 and applicants: Form 16 must file a Genuine Steps Statement. Available here.


Prepared by: Rawan Abdul of Redfern Legal Centre, in October 2011.

Please note this information is not a substitute for legal advice in relation to individual circumstances. 

For further information: Contact  Megan Cameron on (02) 9698 7277, or email megan@rlc.org.au.
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